after the miners had been delivered to the working section.
Moreover, Deel's refusal to do both jobs in anything like a rea-
sonable speed exposed the other miners to excessive danger be-
cause the section foreman, in order to get any work at all out of
Deel on that day, had to operate a roof-bolting machine for the
remainder of the shift and therefore had to slight his supervisory
work.  If he had failed to make methane checks or otherwise had
failed to assure that the miners were using proper safety pro-
cedures, an accident could have occurred solely because of Deel's
obstinate refusal to do two types of work on a day when a full
crew of miners was not available.

The aforesaid discussion shows that if Deel was supposed to
have been given a warning for the first refusal to perform work,
he had already had that warning when the section foreman almost
discharged him on the previous occasion. Consequently, his dis-
charge on May 7 occurred after a first warning if that is a pre-
requisite which should be given any consideration.

The final argument Deel makes in Part II(B) of his brief
(p. 41) is that Deel would not have been discharged on May 7 ex-
cept for his protected activity because other miners had engaged
in unprotected activity of refusing a work order and had not been
disciplined by discharge for such unprotected activity.  As I
have clearly shown above under the heading of "Deel's Allegations
of Disparate Treatment", other miners have not engaged in refusals
to obey work orders in the defiant and belligerant manner which
was associated with Deel's refusals to work.  If the other miners
had acted as Deel did, I am confident they would have been dis-
charged just as Deel was.

The Commission pointed out in the Pasula case, supra, at
page 2795, that a judge should give some weight to an arbitrator's
decision if there was congruence between his decision and the
issues raised in a discrimination case.  I have noted in Finding
No. 18, supra, that the question of Deel's discharge on May 7 was
the subject of an arbitrator's decision issued on June 8, 1982,
That decision is pertinent in ruling upon Deel's arguments in
Part II(B) of his brief because the arbitrator, upon an adequate
record, discussed Deel's refusal to operate the scoop on May 7
and found that his discharge was justified.  The arbitrator
pointed out on page 6 of his decision that refusal of an employee
to comply with an order of his foreman is one of the most serious
offenses which can be leveled at a subordinate.  The arbitrator
found that Deel had willfully refused an order given by his fore-
man and that DOWs management was clearly justified in discharg-
ing him for that refusal.  I agree with the arbitrator's ruling
and believe that his decision is a further reason for holding
that Deel would have been discharged solely for his unprotected
activities even if he had not also engaged in the protected ac-
tivities of calling some safety problems to DC-W s attention.
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